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Critical Analysis of Judgments of the Sexual Assault of Girl Children 
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The barbaric behavior of sexual assault by the men of un-civilized on the women and innocent children 
are a problem which has to be tackled systematically starting from police investigation till the court’s 
decisions. The sexual assault on women and children are as old as ancient Vedas. The unbearable 
sufferings for women has continued from the time of Vedas, even during the British rule and the same 
situation is still in present. The Supreme Court dealt with many such Child Sexual Abuse cases. 
Key word: Sexual Assault of Girl Children, Sexual abuse of children, Unwanted Girl Child, POCSO Act. 
Introduction: 
Sexual abuse of children in India is not a new phenomenon. This iniquitous and ill-conceived mind set up 
of Hindus in ancient India practiced an in-human, barbaric practice of „Marry before puberty‟
1
 implying 
religious sanction of the Hindus. "Women in India are in danger from the time they are conceived until 
the time they die"
2
. "They become victims of sex-selective abortion, when  born they may be left out to 
die, if they survive they‟ll get less attention compared to brothers, they are withdrawn from school to help 
at home, they forced be married early, facing the risk death during pregnancy/delivery, they be sold into 
prostitution, or die begging as widows.”
3
  This is the situation even in this century. 
Unwanted Girl Child in Ancient India: 
There are hymns and verses in Vedas which prays for the birth of a son like Atharva Veda and so on but 
not even a single verse wishes for a daughter. When there is already a male child then why wish for more 
male children?.  
Law on the issue of Child sexual Assault: 
Till 2012 when the POCSO Act
4
 was enacted, there was virtually lack of appropriate legal framework in 
India dealing with child sexual abuse. Sex crimes against children were protected by section 354, 375, 
377,509 of Indian Penal Code, 1860.  
Amendments in POCSO Act 2012: 
The Union Cabinet cleared the ordinance to amend the POCSO Act of 2012, (on 22.4.2018) signed the 
executive order allowing courts to pronounce the death penalty to those convicted of raping children up to 
12 years of age.
5
 There are many child sexual abuse cases reported in news on daily basis. According to 
the report on crimes in India for 2016 by the National Crime Record Bureau
6
, 106,958 cases of crimes 
against children were recorded in 2016. Of these, 36,022 cases were recorded under POCSO Act 2012.
7
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When the religion itself supports early marriage of girls and inspite of many a harsh punishment handed 
down to the accused of sexual abuse by the courts,  the mental status of the men of criminal mind 
continue to exploit sexually the innoscent children. The reason for continuing child sexual abuse may be 
manifold. The main points to be considered are the social, economical and to certain extent political. 
According to a 2007 report by the Ministry of Women and Child Development (MWCD), over 150 




There are instances of which most heineous crime of molesting a 3 months old girl child at Hyderabad 
and the criminal was sentenced for life imprisonment.
9
 An eight-month-old girl suffered injuries to her 
private parts and underwent a surgery after she was sexually assaulted allegedly by her 28-year-old cousin 
at her house in northwest Delhi.
10
  
Ashrams and Child Sexual abuse: 
It is painful to note that during April 2013, a middle aged man (aged 40 yrs) the  Manager of Baba Deep 
Jyoti Anath Ashram, an orphanage at Naxapali in Sambalpur, Odisha was arrested for allegedly sexually 
abusing two minor girls of the orphanage for the last two months.
11
 Four girl inmates escaped from Bethel 
Children Home in Titrudih area in Durg district of Chhattisgarh. After rescuing them by volunteers of 
Child line NGO, a police complaint was lodged. The girls were denied of food, and were being beaten and 
sexually abused regularly (Chhattisgarh, 2013).
12
 
There are several cases like girl inmates of Jai Anand Nirashrit Ashram, an orphanage, at Chamar Leni 
area in Nasik, Maharashtra boldly sent letters to Child Welfare Committee and Child line against their 
physical and sexual abuse by the officials of the orphanage.
13
 
Judiciary on the Child Sexual Absuses : 
The Supreme Court dealt with many such Child Sexual Abuse cases. In Tuka Ram vs. State of 
Maharashtra-1972, a 16-year-old tribal girl was raped by two policemen in Desai Ganj police chowky in 
Chandrapur district of Maharashtra. When her relatives come to register a complaint they were kept 
waiting outside for long. When the waiting crowd threatened to burn down the police chowky, the two 
guilty policemen, reluctantly agreed to file a panchnama.  
At the Sessions Court of Mathura took a different view of accused of being a “liar” and she was 
“habituated to sexual intercourse” hence treated as her consent was given. They not even thought of 
inherent fear of a tribal girl who is ignorant of many human relationship was the main reason and she kept 
mum. Whereas, the Nagpur bench of the Bombay High Court set aside the judgment of Session‟s court 
and held that passive submission due to fear induced by serious threats could not be construed as willing 
sexual intercourse. 
However, the decision of the Supreme Court took a different view remains a blot on its record to this day. 
The rationale for acquittal was that Mathura had not raised an alarm and there were no visible marks of 
injury on her body. The most unwelcoming decision from the Apex Court of the country is that the 
judgment did not distinguish between consent and forcible submission. This kind of approach by the 
highest court of our country leaves no hope for poor people. Because, law cannot brush aside this decision 
as erroneous, as the lower session court erred beyond imagination, mat be for the reason known to the 
judge, however, the High court has decided based the law. Hence, the SC should have upheld the High 
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Court decision. But, went in support of session court which in no way called natural justice based on the 
written law of our country, it denied  a tribal girl for her genuine  justice.  
Yet in an another case of Mohd. Habib vs. State of Delhi-1988, the Delhi High Court allowed a rapist to 
go scot-free merely because there were no marks of injury on his private part- which the High Court 
presumed was a indication of no resistance. The medico-legal certificate showed that there was a bite 
mark on the right thigh of the prosecutor and that her hymen was ruptured. The High Court said that the 
doctor has not recorded that Aruna Kumari was bleeding from the vagina, nor did she find any bruises, 
nor any swelling, redness or inflammation.  Whereas, the S C expressed that no such inference like the 
victim being a girl of "loose moral character" is permissible to be drawn from that circumstance alone,
14
 
of-course it is a later directions. Even if the prosecutor, in a given case, has been promiscuous in her 
sexual behavior earlier, she has a right to refuse to submit herself to sexual intercourse to anyone and 
everyone because she is not a vulnerable object or prey for being sexually assaulted by anyone and 
everyone
15
. Here High Court very markedly erred in noting the bite marks on the thigh and her hymen 
ruptured as result of rape. This is a very perturbing judgment of very vividly erred. 
Yet an another case State of Delhi vs. Santosh-2014, the fast track court heard the case  wherein 
Prosecutor living with her husband and mother-in-law with three minor children aged 11 years, 8 years 
and 6 years respectively. On the fateful day she was sleeping with her family as her husband left for night 
duty, the accused Santosh entered her house and raped her and then accused Santosh took her to the room 
of accused Roshan in the same building and raped her there. When the case was filed by her husband after 
consulting his owner and other colleagues in the work place. The victim did not want anybody to become 
aware about the incident. When she was being sexually assaulted she cried and requested him to leave her 
as somebody may see them and her honour would be at stake. However, nobody heard her cries. Her 
husband deposed that his wife had not asked him to report the incident to police. 
The victim stated, "At the time of incident when accused Roshan had come to my room, there was 
complete darkness in the room. I did not raise alarm on account of shame. When I felt that somebody is 
lifting my nighty, I asked who is it and he told me that he is Roshan. I had asked him so slowly and 
therefore my children did not hear it. I had told Roshan in a slow pitch not to do any bad thing to me but 
he did not listen to me. 
Accused Roshan remained in my room for about half an hour. Out of shame, I did not raise alarm during 
this half an hour and also did not wake up either my children or my mother in law. I also did not tell 
Monika that Roshan has entered my room. I did not ask for any help from Monika. I did not tell her to call 
any person." After the incident she wanted to come out of the room but found that the room was bolted 
from outside. She shouted that somebody should open the door. A minor girl named Monika d/o Shambhu 
residing in the same house, came near their room and told her that the door is locked from outside and the 
lock was put by accused Santosh. After about one hour, accused Santosh came near and opened the lock 
of the door of their room and ran away. 
The court said, „Undoubtedly in a rape case, the conviction of an accused can be ordered on the basis of 
sole testimony of the prosecutor, if the same appears to the court to be credible and trustworthy and 
unimpeachable. In other words, the prosecutor should qualify as a sterling witness and her evidence 
should be free from embellishments or prevarications. However, if the court does not feel inclined to 
place implicit reliance on the testimony of the prosecutor, it may look for corroboration from the other 
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evidence on record‟. She did not raise alarm or wake up her children and mother-in-law even after sex act 
when the accused Roshan was present in her room for about half an hour. She does switch on the light in 
the room for a while but switched it off immediately so that her children may not wake up and see Roshan 
in the room or anybody else may not see what is happening in her room. This clearly demonstrates that 
the prosecutor had not been raped but was a consenting partner to sex act with Roshan and she only feared 
that her sexual liaison with Roshan should not get exposed. The prosecutor says that she did not raise 
alarm out of shame, which I find absolutely unacceptable. Rape is the most shameful and humiliating 
thing which can happen to a woman and normally a woman makes her best efforts to save herself from 
such act by raising alarm or by trying to run away from the clutches of the assailant. It is unthinkable that 
a woman would allow herself to be raped and would not raise alarm at that time out of shame. The 
conduct of the husband of the prosecutor too seems to be highly un-natural and doubtful. He did not 
report the matter to the Police as soon as he heard from his wife that she has been raped by the two 
accused. He slept in peace, went to his place of work the next morning and it is only on the advice of his 
colleagues and factory owner that a call was made to the police at his instance. One side the court says „A 
woman is not expected to offer bodily resistance, when the assailant is in dominating position or is armed 
or the assailants are more than one or the woman was bodily weak enough to resist. There may be many 
other situations where the victim loses her bodily strength and is unable to offer bodily resistance. It is 
thus said every consent involves submission of body by the woman but mere submission of body by the 
woman does not indicate her consent to sexual act‟ and in another context the court says ‟Where the 
woman was in a position to resist physically the acts of the accused but she did not do so and there is no 
explanation from the prosecution as to why did not she offer physical resistance, it would be indicative of 
the fact that she was willing to participate in the sexual acts with the accused‟. The conduct of the 
prosecutor, her gestures and her verbal conversation with the accused at the time of sexual act was 
sufficient to indicate and communicate to the accused that she was willing to participate in sexual act with 
them. 
Therefore, in such circumstances of the case, the prosecution cannot take any aid from the proviso 
attached to explanation-2 contained in Section 375 IPC to advance its case against the accused. The 
version given by the prosecutor is neither credible nor trust worthy, she does not qualify as a sterling 
witness and appears to be a prevaricate. There is no other evidence on record to corroborate her version.  
Though the Prosecution explained with the Section 375 IPC by way of amendment in the year 2013, the 
prosecutor herein cannot be regarded as consenting party to the sexual act with the accused merely by the 
reason of the fact that she did not physically resist acts of sexual intercourse by the accused.  It should 
have been noted by the Court that a woman when sleeping with her children and mother-in-law, if 
someone enter and rape her, how she will make sound, other-wise her name in the eyes of her children 
and mother-in-law would have been damaged. Hence, she kept mum and pleaded for not to rape her. The 
psychological condition of a married women should have been taken in to note by the court before 
embarking on the decision of „neither credible nor trust worthy‟ hence the prosecution failed.  
Here, the decisions of some of these type of cases, even though, adequate evidence on the record,  the 
court just rejects the evidences and decides case in favour of  the accused may lead to increase of such 
incidences in the society. The judiciary has got a extra-vigil tendency so that the punishment to such 
accused should send a strong signal as deterrent. 
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